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DECI S| ON
On March 23, 1983, the Public Enploynent Rel ations Board
(PERB or Board) issued a decision! under the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA)? deternining the

supervi sory and managerial exclusions from the professional

*Chai rperson Quck did not participate in this decision.

YY'nthe Matter of: Unit Determ nation for Professiona
Li brarians of the University of California Pursuant to
Chapter 744 of the Statutes of 1978 (H gher Education
Enpl oyer - Enpl oyee Rel ations Act) (3/23/83) PERB Deci sion
No. 24/b-H.

2The HEERA is codified at Government Code section 3560
et seq.



librarians bargaining unit at the University of California
(UC). Thereafter, the University Council, American Federation
of Teachers (AFT) filed a request for reconsideration of the
Board's exclusionary decisions. UC filed a response to this
request urging that the Board deny reconsideration.

AFT makes several objections to the Board' s exclusionary
decisions in the professional librarians unit. It raises the
previously argued objection that the UC declarations are nerely
conclusory and lack sufficient facts to establish a prima facie
case for exclusion of supervisory and managerial enployees.?
AFT concomitantly objects that the Board first announced its
standard of a prima facie case in the March 23, 1983 deci si on,
so that AFT was not afforded an opportunity to provide rebutta
evidence to UC s declarations. Finally, AFT argues that it was
not possible to obtain counter-declarations to rebut the
decl arati ons submtted by UC because it was difficult to
conmuni cate with enpl oyees designated supervisory and
managerial. In its request for reconsideration, AFT also
indicates that it has obtained counter-declarations from

approxi mately 100 individuals who have been determned to be

3The procedure regarding declaration evidence was
previously described in the Board' s decision, In the Matter
of ; _Unit Determination for Professional Scientists and
Engi neers, Lawrence Livernore National Laboratory, of the
Untversity of Californi'a Pursuant to Chapter 744 of the
Statutes of 1978 (H gher Education Enployer-Enployee Rel ations
ct ci sion No. -H




supervisory or managerial. It asserts that PERB should now
consi der these counter-declarations and permt all of the
contested individuals to vote challenged ballots in the election
or reverse its prior decision and decide the exclusions based on
the information now avail abl e.

UC argues in its response to AFT's request for
reconsi deration that AFT has not shown any "prejudicial errors
of fact or newy discovered evidence or |aw which was not
previously avail able and could not have been discovered with the
exerci se of reasonable diligence” within the nmeaning of PERB

rule 32410.4 UC also notes that the entire procedure

“PERB rul e 32410, governing requests for reconsideration,
provi des:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision within 20 days follow ng the
date of service of the decision. An
original and 5 copies of the request for
reconsi deration shall be filed with the
Board itself in the headquarters office and
shall state with specificity the grounds
claimed and, where applicable, shall specify
the page of the record relied on. Service
and proof of service of the request pursuant
to Section 32140 are required. The grounds
for requesting reconsideration are limted
to clains that the decision of the Board
itself contains prejudicial errors of fact,
or newly discovered evidence or |aw which
was not previously available and could not
have been di scovered with the exercise of
reasonabl e dili gence.

(b) Any party shall have 20 days from
service to file a response to the request



regarding the establishnent of a prima facie case was expl ai ned
in the Board's Septenber 15 Supplenment to Pre-hearing Notice and
Order of August 12, 1982, so that AFT was on notice that it
could elect either to object to UC s declarations on prima facie

grounds or, in the alternative, to file counter-declarations.?®

for reconsideration. An original and 5
copies of the response shall be filed with
the Board itself 1n the headquarters

of fice. Service and proof of service of the
response pursuant to Section 32140 are
required.

(c) The filing of a request for

reconsi deration shall not operate to stay
the effectiveness of a decision of the Board
itself unless otherwi se ordered by the Board
itself.

PERB rules are codified at California Adnm nistrati ve Code,
title 8 section 31001 et seq.

®The Septenber 15 Supplenment to Pre-hearing Notice and
Order of August 12, 1982, provided in pertinent part:

[ E] npl oyee organi zati ons nust submt legally
sufficient counter-declarations . . . unless
they choose to oppose a proposed exclusion
by specifying the basis for asserting that a
prima facie case has not been stated. |
wish to nake it clear that this is an
either/or option. |If an organization
chooses, in this investigation, to oppose a
proposed excl usion based on the failure of
the University to state a prima facie case,
it wll not be granted an additional
opportunity to oppose the exclusion on the
merits. (Enphasis in original.)



UC al so points out that the AFT counter-declarations could have
been obtained and submtted before rather than after the Board's
deci sion issued.

The Board denies AFT's request for reconsideration for
failure to show "extraordinary circunstances"” w thin the meaning
of PERB rule 32410, supra. The Board fully considered the
sufficiency of the UC declarations in Decision No. 247b-H,
supra. It found the declarations adequate, especially in the
absence of counter-declarations which could have been submtted
by AFT. The fact that AFT was able to obtain counter-
decl arations after the issuance of the Board' s decision negates
its argunment that they were unobtainable in the period before
the Board's deci sion. Finally, AFT was on notice that it had
the election of challenging the prima facie validity of UC s
declarations or, in the alternative, submtting counter-
declarations. This was explained in the Board's Septenber 15
Suppl enent to Pre-hearing Notice and Order of August 12, 1982,
supra. AFT made its election and did not submt counter-
decl arati ons.

Thus, AFT has not shown prejudicial errors of fact or newy
di scovered evidence or |aw which was not previously avail able
and could not have been discovered wth the exercise of
reasonable diligence. |Its request for reconsideration is

deni ed.



ORDER

Upon the foregoing Decision and the entire record in this
case, the Public Enploynent Relations Board ORDERS that the
request for reconsideration of the supervisory and nmanageri al
exclusions from the professional l|ibrarians bargaining unit at
the University of California, filed by the University Council,
Anerican Federation of Teachers, is DENIED for failure to show

extraordi nary circunstances.

By the BOARD



